
Indiana Trial Rule 28(E) pro-
vides a mechanism by which
out-of-state litigants may

obtain discovery from nonparties
domiciled in Indiana. In a 2010
published opinion, the Indiana
Court of Appeals defined the scope
of the rule as “limited to providing
assistance in discovery issues –
ordering a person to give testimony
or statement, or to produce docu-
ments or other things, allow inspec-
tions and copies and permit physi-
cal and mental examinations for
use in a proceeding in a tribunal
outside this state.”1 By all accounts,
Rule 28(E) works well when the tri-
bunal is a court in another state and
the parties are seeking traditional
discovery from an Indiana nonpar-
ty. But what if the tribunal is an
out-of-state arbitration panel, and 
a party to the arbitration uses Rule
28(E) to compel an Indiana non-
party to comply with an arbitrator’s
subpoena that was requested under
Section 7 of the Federal Arbitration
Act (“Section 7”)? The Indiana
Court of Appeals recently encoun-
tered and definitively answered 
this question in Beck’s Superior
Hybrids, Inc. v. Monsanto Co., et al.,
940 N.E.2d 352 (Ind. Ct. App.
2011).

In Beck’s, two seed conglom-
erates that also happen to be
Delaware corporations (Monsanto
and Pioneer) executed a licensing
agreement for the use of Mon-
santo’s “Roundup Ready” seed
technology. The agreement includ-
ed an ostensibly benign provision
requiring the parties to arbitrate
any dispute before a panel of three
arbitrators in New York City. Later,
Monsanto accused Pioneer of 
voluntarily sublicensing the tech-
nology to various independent seed
companies located throughout the
United States. Monsanto then 
initiated an arbitration proceeding
claiming, inter alia, that Pioneer
breached the license agreement.

Monsanto petitioned the arbitra-
tion panel to issue subpoenas to
each of the eight nonparty seed
companies, including Beck’s
Superior Hybrids, Inc., an Indiana
corporation based in Atlanta, Ind.
Monsanto asserted that Section 7
authorized the panel to “summon
in writing any person to attend
before them or any of them as a
witness and in a proper case to
bring with him or them any book,
record, document, or paper which
may be deemed material as evi-
dence in the case.”2 While the 
panel agreed to issue the subpoe-
nas, it punted to the courts the
issue of enforcing the subpoenas in
the event the nonparty seed compa-
nies refused to comply: “Either
[Monsanto] may seek to enforce
the subpoenas in court or the [seed
companies] may seek to prevent
their enforcement in court.”3 The
panel’s comment was prescient, as
Section 7 limits an action to enforce
an arbitrator’s subpoena to the
“United States district court for the
district in which such arbitrators,
or a majority of them, are sitting”
or, in this particular arbitration, 
the United States District Court for
the Southern District of New York.4

But Monsanto had a threshold pro-
cedural problem, namely that the
Southern District of New York
lacked subject matter jurisdiction
over the parties to the arbitration
(both were Delaware corporations)
and personal jurisdiction over
Beck’s. Nevertheless, Monsanto
liked its chances in Indiana due 
to the broad and accommodating
language of Rule 28(E), the likes 
of which had not been codified in
any of the other states where the
remaining seed companies were
domiciled. 

Rule 28(E) states in pertinent
part: “A court of this state may
order a person who is domiciled 
or is found within this state to give
his testimony or statement or to

produce documents or other
things, allow inspections and copies
and permit physical and mental
examinations for use in a proceed-
ing in a tribunal outside this state.”
Based upon this promising lan-
guage, Monsanto decided to file 
a Petition to Assist Out-of-State
Litigant (the “Petition”) in the
Hamilton Superior Court and
requested an order compelling
Beck’s to comply with the arbitra-
tion panel’s subpoena (the
“Subpoena”). This meant that a
Beck’s corporate representative
would be required to appear at an
evidentiary hearing in Atlanta, Ind.,
before a single arbitrator from the
New York-based arbitration panel,
produce documents, and testify as
to their authenticity. Over Beck’s
objection, the court issued an
Order Granting Petition to Assist,
effectively enforcing the subpoena
under Rule 28(E) and in the face 
of the federal district court forum
requirement in Section 7. 

Beck’s appealed the order and
argued that the specific enforce-
ment language in the federal arbi-
tration statute preempted the gen-
eral principles of comity espoused
in the state trial rule. The Indiana
Court of Appeals began its analysis
by noting that an arbitrator’s
authority over nonparties is “strict-
ly limited to that granted by the
Federal Arbitration Act.”5 From
there, the court embarked upon a
review of federal case law consider-
ing Section 7. The ques-
tion was not whether
Section 7 authorized an
arbitrator to issue a sub-
poena and compel a non-
party to appear, produce
documents, and testify
before the same arbitra-
tor; this authority was
first recognized and vali-
dated by Judge Chertoff
in the concurring opinion
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in Hay Group, Inc. v. E.B.S.
Acquisition Corp., 360 F.3d 404
(3rd. Cir. 2004). And if the nonpar-
ty refused to comply with the arbi-
trator’s subpoena? According to the
Second Circuit, “[T]he party seek-
ing discovery is limited to Section 7
as a vehicle to enforce the subpoe-
na.”6 The Indiana appellate court
agreed: “[T]he authority of an 

arbitration panel to issue a nonpar-
ty subpoena is not equivalent to the
authority to enforce that subpoe-
na.”7 While an arbitrator may issue
a subpoena and command any
nonparty to appear and produce
documents, the only forum to
enforce a subpoena is the federal
district court for the district in
which the arbitrator is sitting. 

This unequal relationship between
issuance and enforcement has come
to be known as the “enforcement
gap” in Section 7.

Of course, there is no similar
disparity in the Federal Rules of
Civil Procedure. Rule 45 authorizes
the issuance and the enforcement
of subpoenas in districts outside 
the underlying action so long as the
subpoena is issued by the federal
district in which the nonparty
resides, within 100 miles of the 
district, or when state law permits
such service.8 The Federal Arbitra-
tion Act was initially enacted in
1925 and has remained largely
unchanged. In contrast, Rule 45
was codified in 1938 and has
undergone 10 amendments in an
effort to keep up with new forms of
discovery, such as the production
of electronic documents in their
native form.9 The 1991 amend-
ments expanded the scope of dis-
covery to include nonparty witness-
es but, as Wright & Miller note,
“numerous areas of confusion have
developed surrounding arbitration
subpoenas, centering around the
power of an arbitration panel to
subpoena a nonparty and the inter-
play between Federal Rule 45 and
Section 7 of the Act.”10 Courts may
have been persuaded by the stark
difference in legislative history
between the constantly evolving,
modern Rule 45 and Section 7,
which appears to have been etched
in stone nearly a century ago. Such
a difference supports the proposi-
tion that the enforcement gap in
Section 7 reflects a clear expression
of intent on the part of Congress. 

The Indiana Court of Appeals
noted that the enforcement gap 
has remained undisturbed (and, in
some cases, justified) in the federal
appellate courts, specifically in
Dynegy Midstream Services, LP v.
Trammochem, 451 F.3d 89 (2nd
Cir. 2006). In Dynegy, two parties
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contracted to ship cargo from
Texas to Belgium. Similar to the
agreement between Monsanto and
Pioneer, the contract in Dynegy
contained an arbitration clause that
required the parties to arbitrate in
New York City. Arbitration ensued
when the cargo arrived in Belgium
contaminated. The arbitrators
issued a subpoena under Section 7
to Dynegy, a Houston-based non-
party shipping supplier, seeking
documents relating to the cargo.
Dynegy refused to comply with the
subpoena, and Trammochem filed
a motion to compel the production
of documents in the Southern
District of New York, the federal
district in which the arbitration 
was sitting. The court granted the
motion, and Dynegy appealed. 

Similar to Beck’s, Dynegy did
not have sufficient minimum con-
tacts with New York, and, there-
fore, the Southern District of New
York had no personal jurisdiction.
The Second Circuit held that
Section 7 does not contemplate
nationwide service of process, and 
a subpoena issued by a New York-
based arbitration panel must be
enforced in the Southern District of
New York, if it is to be enforced at
all.11 As to the enforcement gap, the
Second Circuit saw “no reason to
come up with an alternate method
to close a gap that may reflect an
intentional choice on the part of
Congress, which could well have
desired to limit the issuance and
enforcement of arbitration subpoe-
nas[.]”12 Our Court of Appeals
concluded its survey of federal case
law and framed the issue on appeal
as follows: “[W]hether Section 7’s
language that Monsanto must 
petition a federal district court for
enforcement of the subpoena is 
a clear reflection of congressional
intent and whether Monsanto’s 
use of Rule 28(E) frustrates that
intent.”13

The Court of Appeals quickly
answered the first part in the affir-
mative; it went so far as to describe
the Petition as an effort to “circum-
vent” Section 7.14 It also observed
that the only reason Monsanto
elected to file the Petition in an
Indiana state court was because 
it could not “avail itself of 
relief from a federal court.”15

Borrowing from Beck’s appellate
brief:

Monsanto laments that the district
court in the Southern District of 
New York has no jurisdiction over
[Monsanto and DuPont] (or Beck’s
for that matter), but the fact remains
that New York is the forum in which
Monsanto and [DuPont] freely and
voluntarily chose to arbitrate. If it
was licensing seed technology that
was to be marketed and sold nation-
wide, then Monsanto should not
have agreed to arbitrate in New 
York, petitioned for the issuance 
of subpoenas under Section 7, and
limited itself to the jurisdiction and

subpoena power of the United States
District Court for the Southern
District of New York.16

The court then categorically
rejected all of Monsanto’s argu-
ments on the second part of the
issue on appeal in noting, inter alia,
that only one of a panel of three
New York-based arbitrators 
would be present in Indiana.
Consequently, the U.S. District
Court for the Southern District 
of Indiana had no jurisdiction or
authority to enforce the Subpoena
on Beck’s, much less the Hamilton
Superior Court. Congress “knows
what a United States district 
court is” and intended to limit the
enforcement of an arbitrator’s sub-
poena on a nonparty to federal
court only.17 The absence of any
reported decision where a state
court enforced an arbitrator’s 
subpoena issued pursuant to
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Section 7 supports this conclusion.
To hold otherwise would grant to
arbitrators more subpoena authori-
ty than the federal district courts, 
a result Congress could not have
intended when it enacted Section 7.
Monsanto’s use of Rule 28(E) to
enforce an arbitrator’s subpoena 
on a nonparty conflicts with and
frustrates the purpose of Section 7,
and preemption was appropriate 
in this case.18

The Beck’s opinion teaches
Indiana practitioners that Rule
28(E) cannot be used to compel an
Indiana nonparty to appear, pro-
duce documents and give testimony
pursuant to an out-of-state arbitra-
tor’s subpoena, at least where the
federal district court in which the
arbitration sits has no jurisdiction
over the parties and no personal
jurisdiction over the Indiana non-
party. As it stands, Hoosier nonpar-
ties finding themselves ensnared in
a federal arbitration sitting outside
of Indiana may have the choice to
voluntarily comply with an arbitra-
tor’s subpoena or to decline to 
participate altogether. A nonparty
might elect to comply with the sub-
poena to preserve and protect a
business relationship with a party

even though no court would have
jurisdiction to enforce the subpoe-
na. This may be helpful in a situa-
tion where there are business rela-
tionships between the subpoenaed
Indiana nonparty and the parties to
the arbitration that may be affected
by the nonparty’s decision to com-
ply with or disregard the subpoena. 

In the last two years, the Beck’s
and Dean v. Weaver opinions have
tripled the body of Indiana case law
considering Rule 28(E). In this
time, our Court of Appeals has
refused the invitation to expand 
the rule to include the collection of
expert witness fees and the enforce-
ment of a subpoena issued by a 
federal arbitration panel. Rather, 
it remains reserved for traditional
discovery requests from out-of-
state judicial tribunals, at least for
the time being. Another teaching
point from Beck’s is particularly
instructive in advising a client
whether it should enter into an
agreement that includes a federal
arbitration clause. If the possibility
exists that the client may need to
conduct nonparty discovery outside
of the federal district in which the
arbitration will take place, it is
probably better off resolving the

dispute in a court of law and under
the more accommodating Federal
Rules of Civil Procedure. q
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